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EPA Proposes New Herbicide Rules
By Jason Jenkins, Progressive Farmer DTN, adopted by Mikayla Berryhill
Use whatever idiom you want to describe it -- jump through hoops, clear the bar, check the boxes -- the cost of keeping tools in the herbicide toolbox is about to increase for U.S. farmers.
For nearly two years, the Environmental Protection Agency (EPA) has said it will no longer turn a blind eye toward the Endangered Species Act (ESA) and its legal obligation to ensure that pesticides don't jeopardize the continued existence of nearly 1,700 federally threatened or endangered species.
In July, EPA took what it believes is another step toward ESA compliance, releasing the "Draft Herbicide Strategy Framework." The 96-page proposal outlines how the agency intends to protect more than 900 listed species and their designated critical habitats (CH) from agricultural uses of conventional herbicides in the lower 48 states. The document is available for public comment until Oct. 22. It is encouraged to make a comment or mention to organizations you are a part of to make a collective comment if you believe these rules will impact your operation.
The draft herbicide strategy presents substantial change, requiring herbicide users to implement mitigation measures for potential impacts much earlier -- even before EPA or the U.S. Fish and Wildlife Service (USFWS) determines definitely that a herbicide poses a risk.
Here are answers to six questions about EPA's Draft Herbicide Strategy Framework.
1. Why is EPA doing this?
In recent years, EPA has faced many lawsuits by not adequately meeting its ESA obligations. While the agency settled longstanding litigation known as the "megasuit" on Sept. 12, this ongoing legal vulnerability has created uncertainty for farmers and other pesticide users about their continued ability to use many pesticides.
"EPA is not going to dig itself out of this dilemma using a traditional pesticide-by-pesticide, species-by-species approach to complying with the ESA," said Jake Li, deputy assistant administrator for pesticide programs within EPA's Office of Chemical Safety and Pollution Prevention, during a webinar held last month. "Instead, EPA needs to work a lot, lot faster and more efficiently. That means we need to get early mitigations in place to protect endangered species so that even if we haven't fully met our ESA obligations yet, we still have some protections in place in the meantime.
"That's the main reason we created the draft herbicide strategy," he continued. "It's really our first attempt to identify protections for hundreds of endangered species at once and to do so much earlier in the pesticide regulatory process using an approach that's much more efficient for EPA to implement. By doing all of those things, we think we can provide more certainty to growers about what mitigations they should expect in the future and how we intend to bring herbicides that they use into full compliance with the law."
2. How would it work?
EPA proposes a three-step process.
STEP 1: Conduct an analysis to determine which groups of plant species are expected to have the potential for population-level impacts from direct exposure to herbicides, and which groups of animals could be affected because they rely on listed plants for their diet or habitat. If at least one group of listed species is potentially affected, proceed to STEP 2.
STEP 2: Identify the type and level of mitigation measures needed to reduce herbicide exposure via spray drift and/or runoff or soil erosion. Mitigation measures would be identified specific to a herbicide's active ingredient, formulations, use site, application parameters and maximum use rates.
STEP 3: Determine where mitigation measures would be applied. Spray drift and runoff/erosion mitigation measures could be included on the general product label if the mitigations would apply everywhere the product is used. In some situations, mitigations would target only areas where groups of listed species occur. In those situations, EPA expects to use the Bulletins Live! Two (BLT) website to post geographically specific mitigations for listed species.
3. How many mitigation measures will I need to implement to comply with the product label?
Instead of requiring a certain number of mitigation measures, the EPA herbicide strategy outlines a system where herbicide users need to achieve a minimum number of "efficacy points." EPA assigned one to three points to each option in its menu of mitigation measures. The number of points required will vary based on the herbicide and the field location. As many as nine points may be required of some products if the use occurs within a pesticide use limitation area (PULA).
4. Will there be any exemptions from the runoff/erosion mitigation requirements?
EPA is considering potential exemptions to the mitigation menu requirements. If a field is more than 1,000 feet away from a terrestrial or aquatic habitat for listed species, it may be exempt from mitigation. Fields with subsurface drainage or tile drains may be exempt, but runoff from the entire field would need to be controlled and directed into a retention pond or saturation zone.
Fields may also be exempt if they are managed with a site-specific runoff and/or erosion plan that has been implemented according to the recommendations of a recognized conservation program or appropriate conservation expert. EPA is still developing criteria for experts and conservation programs that would meet this exemption. With the draft herbicide strategy, the agency specifically requests feedback on the types of experts and programs that could be relied upon to ensure this exemption could be effective.
5. When will the EPA Herbicide Strategy go into effect?
In the "megasuit" legal settlement approved in federal court in California on Sept. 12, EPA committed to issuing a final Herbicide Strategy no later than May 30, 2024. Presently, the draft framework is available for public comment until Oct. 22.
Implementation of the final strategy would occur as existing herbicides come up for registration review, at which time mitigation would be applied. EPA revised its registration review schedule to account for the timing of the final strategy. At present, herbicides including atrazine, dicamba and 2,4-D are all scheduled for Proposed Interim Decisions in 2024. New herbicide active ingredients would incorporate the herbicide strategy from the outset of the registration process.
It should be noted the agency extended the comment period by 30 days after receiving more than two dozen comments requesting 60- to 90-day extensions from various national and state commodity organizations, product registrants and other agriculture-related groups. This includes the American Farm Bureau Federation, the National Association of State Departments of Agriculture, the American Soybean Association, the National Corn Growers Association, the Agricultural Retailers Association, CropLife America, BASF, Bayer and Syngenta.
6. What about other pesticide categories beyond herbicides?
The same Sept. 12 court-approved agreement also outlined deadlines for rodenticides and insecticides.
EPA expects to issue a draft Rodenticide Biological Evaluation, which will assess the effects on all listed species, in November 2023. The final evaluation is expected no later than Nov. 12, 2024. At that time, should it be determined rodenticides do affect listed species or their critical habitats, EPA will initiate consultation with the U.S. Fish and Wildlife Service and the rodenticide registrants to discuss possible mitigation options.
While a specific date was not given for issuing a draft Insecticide Strategy, EPA agreed to use its best efforts to issue a final Insecticide Strategy by no later than March 31, 2025.
No deadlines were set for the completion of a final Fungicide Strategy, but the determination of such a deadline is expected to take place no later than Aug. 31, 2024.
The EPA Draft Herbicide Strategy Framework and its supporting documents can be found here: https://www.regulations.gov/docket/EPA-HQ-OPP-2023-0365.
To submit a public comment, go here: https://www.regulations.gov/commenton/EPA-HQ-OPP-2023-0365-0001.


I hope harvest season is going well for everyone! I know it has been a rough year with many challenges, but from what I have heard the upper tobacco leaf stalk positions are a little heavier than the lower, tobacco prices have been on the higher side, and corn harvest has been average or better, all of which is a blessing due to the dry and hot season we have dealt with. My hope is that these encouraging trends follow us through the remainder of harvest.
This newsletter is a little longer than previous because many important updates have come up that I think all growers should know about. Take note of the new EPA proposals and the farmworker support and regulation update - especially the Farm Labor Regulation Update event in Oxford on November 15th).
I also want to put a call out to growers who would be interested in being a part of a program advisory board for the field crops program. These growers will help me identify needs of the farmers and will direct the events and services offered to farmers. It will likely just be a meeting once a year. Let me know if you are interested!
Let me know if you have any questions or issues as you go through harvest season!
A Note from Your Agent
This newsletter is designed to give you up to date information on crops from NC State University and other sources. For more information:
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USDA Launches Program to Support Agricultural Employers and Farmworkers





USDA, WASHINGTON — The Biden-Harris Administration has announced that agricultural employers can begin to apply for a pilot program designed to improve the resiliency of the food and agricultural supply chain by addressing workforce challenges farmers and ranchers face. The U.S. Department of Agriculture (USDA), in coordination with other federal agencies, is announcing up to $65 million in grants available for the Farm Labor Stabilization and Protection Pilot Program (FLSP Program).
The program will help address workforce needs in agriculture, promote a safe and healthy work environment for farmworkers, and aims to support expansion of lawful migration pathways for workers, including for workers from Northern Central America, through the Department of Labor’s seasonal H-2A visa program. The program makes good on a commitment made and announced as part of the Los Angeles Declaration on Migration and Protection and is funded by President Biden’s American Rescue Plan.
 “Our country is facing growing agriculture workforce challenges that jeopardize our farmers’ ability to be competitive, threatens the resiliency, abundance and safety of our food system, and has repercussions on our overall economy. At the same time, record numbers of people are interested in living and working in the United States, including from Northern Central America,” said Agriculture Secretary Tom Vilsack. “This pilot program has been designed with significant input from immigration, labor, and agricultural stakeholders in an effort to help address these immediate challenges. The program will provide incentives designed to simultaneously benefit workers and employers, with the potential to inform the H-2A program, raise labor standards for farmworkers, and help alleviate our agricultural workforce challenges over the long term. In addition to helping agricultural producers recruit and retain workers, at the end of the program we will have tested new ways to promote accountability and improve working conditions for domestic and H-2A workers alike – demonstrating how employers benefit by doing right by workers. The effort will also facilitate safe, orderly, and humane migration. This pilot should be a win for everyone along the agricultural supply chain, from the field to the dinner table.”EPA Proposes New Herbicide Rules CONTINUED
USDA Program for Agricultural Employers and Farmworkers CONTINUED

The FLSP Program seeks to advance the following Administration priorities:
· Address current workforce needs in agriculture: Based on stakeholder input, USDA identified that agricultural employers have experienced increased challenges finding an adequate supply of workers, which threatens our domestic capacity to produce a safe and robust food supply. This pilot program will help address these challenges by expanding the potential pool of workers, and enhancing employers’ competitiveness by improving the quality of the jobs they offer.
· Reduce irregular migration, including from Northern Central America through the expansion of regular pathways: While U.S. agricultural operations seek additional workers, the Biden-Harris Administration has committed to promote the expansion of regular migration pathways, as part of the Los Angeles Declaration on Migration and Protection. The FLSP offers an opportunity to support this commitment, with economic benefits for foreign workers and their families, and professional and economic development opportunities for communities that send their workers to participate in the H-2A program.
· Improve working conditions for farmworkers: A stable and resilient food and agricultural sector relies on attracting and retaining skilled agricultural workers, and strong working conditions are critical to achieve that goal. Through this pilot program, USDA will support efforts to improve working conditions for agricultural workers, both U.S. and H-2A workers. The pilot will help ensure that workers know their rights and the resources available for them, and will promote fair and transparent recruitment practices.
Additional Information
Eligibility for this competitive grant program is limited to domestic agricultural employers who 1) anticipate meeting all Department of Labor (DOL) and Department of Homeland Security (DHS) regulatory requirements for the H-2A program, including demonstrated effort to effectively recruit U.S.-based workers and hire all willing, able, and qualified U.S. workers; and 2) commit to, and indicate capacity to fulfill all Baseline Requirements, as well as any selected (supplemental) commitments that entail additive worker benefits and protections. Eligible employers include fixed-site employers, joint-employers, agricultural associations, and H-2A labor contractors.
The maximum award amount is $2,000,000 and the minimum amount is $25,000 per grant agreement (including any sub-awardees). Award amounts will be determined based on the projected number of full-time equivalent (FTE) agricultural employees, desired award level, as well as the competitive nature of the application. Consistent with the H-2A requirements, applicants must demonstrate insufficient availability of a U.S.-based workforce. The grant window for each recipient is 24 months, allowing producers to use the grant over the course of two agricultural production seasons.
Applications for the FLSP program must be received on or before 11:59 pm Eastern Time on November 28, 2023. More information about the application process can be found here: www.ams.usda.gov/flsp.
This announcement is part of the Biden-Harris Administration’s Investing in America agenda to grow the American economy from the middle out and bottom up by rebuilding our nation’s infrastructure, creating good-paying jobs, and building a clean energy economy to tackle the climate crisis and make our communities more resilient.North Carolina receives $6.3 million USDA award for conservation easements in the Neuse River Basin
NC State University and N.C. A&T State University are collectively committed to positive action to secure equal opportunity and prohibit discrimination and harassment regardless of age, color, disability, family and marital status, gender identity, genetic information, national origin, political beliefs, race, religion, sex (including pregnancy), sexual orientation, and veteran status. NC State, N.C. A&T, U.S. Department of Agriculture, and local governments cooperating.


ABOUT N.C. COOPERATIVE EXTENSION
North Carolina Cooperative Extension is a strategic partnership of NC State Extension, The Cooperative Extension Program at N.C. A&T State University, USDA-NIFA, and 101 local governments statewide. Extension professionals in all 100 counties and the Eastern Band of Cherokee translate research-based education from our state’s land-grant universities, NC State and N.C. A&T, into everyday solutions. Extension specializes in agriculture, youth, communities, food, health, and the environment by responding to local needs.





RALEIGH – The North Carolina Department of Agriculture and Consumer Services was awarded $6.3 million by the U.S. Department of Agriculture Natural Resources Conservation Service to place conservation easements on farms in the Upper Neuse River Basin. This project was funded through USDA’s Regional Conservation Partnership Program (RCPP).
“Securing more funding for conservation easements is a critical step in preserving our family farms and the rich agricultural heritage of the Triangle,” said Agriculture Commissioner Steve Troxler. “As an area experiencing significant growth, saving our farmland is more important than ever. These easements protect working farms and forests from development and ensure that agriculture remains a viable livelihood for generations to come.”
RCPP is a partner-driven program that leverages resources to advance innovative projects that address climate change, enhance water quality, and address other critical challenges on agricultural land. 
“Our partners are experts in their fields and understand the challenges in their own backyards,” Agriculture Secretary Tom Vilsack said. “Through RCPP, we can tap into that knowledge, in partnership with producers and USDA, to come up with lasting solutions to the challenges that farmers, ranchers, and landowners face. We’re looking forward to seeing the results of a public-private partnership at its best, made possible through these RCPP investments.”
An agricultural conservation easement is a legal tool that restricts the residential, commercial and industrial development of land to maintain its agricultural production capability. The Preserving Upriver Farms to Reduce Flooding in N.C. proposal is a phased project to reduce the negative impacts of soil erosion and runoff in the river basins in the Piedmont and Sandhills. In the past several years, hurricanes, tropical storms, and significant rain events in the state have caused catastrophic flooding events in Eastern North Carolina. Several factors are linked to these flooding events, including increased residential and commercial development runoff.
Funding priority will be given to working areas that face the greatest threat to development and the best opportunity for runoff mitigation. This proposal will focus on parcels within the Neuse River Basin from the headwaters in Orange and Person counties to Interstate 95 in Johnston and Wilson counties. The counties in this targeted region include Durham, Franklin, Granville, Johnston, Nash, Orange, Wake, and Wilson. 
Landowners interested in preserving their farms through conservation easements in the eligible region must work with county governments or land trusts to apply for grant funds. If awarded a grant in which the application requests funds for the conservation easement purchase value, landowners will be compensated for the purchase of the development rights.
Applications for state funding open on Oct. 9 and have until Dec. 18 to apply. In addition to the state application, applications must be filed with the U.S. Department of Agriculture Natural Resource Conservation Services. Grant applications, rules, and information packets are available online at www.ncadfp.org/Cycle17.htm. For more information, call the Farmland Preservation office at 919-707-3074.
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THERE ARE MAJOR CHANGES TO H2A LABOR REGULATION – IF YOU PLAN TO HAVE H2A LABOR ON YOUR FARM NEXT YEAR PLEASE PLAN TO COME TO THIS EVENT!
Wednesday, November 15th 8AM-10AM
· Granville County Expo and Convention Center (4185 US-15, Oxford)
· Drinks and snacks will be provided.
· Register at go.ncsu.edu/farmlaborupdate
Person County Farm City Breakfast
Friday, November 9th
· County Office Building (304 S. Morgan St., Roxboro, NC)
· Speaker: Dr. Rachel Vann on the Plant Sciences Initiative at NC State University
· Breakfast will be provided!
· More information to come.
ABOUT N.C. COOPERATIVE EXTENSION
North Carolina Cooperative Extension is a strategic partnership of NC State Extension, The Cooperative Extension Program at N.C. A&T State University, USDA-NIFA, and 101 local governments statewide. Extension professionals in all 100 counties and the Eastern Band of Cherokee translate research-based education from our state’s land-grant universities, NC State and N.C. A&T, into everyday solutions. Extension specializes in agriculture, youth, communities, food, health, and the environment by responding to local needs.
NC State University and N.C. A&T State University are collectively committed to positive action to secure equal opportunity and prohibit discrimination and harassment regardless of age, color, disability, family and marital status, gender identity, genetic information, national origin, political beliefs, race, religion, sex (including pregnancy), sexual orientation, and veteran status. NC State, N.C. A&T, U.S. Department of Agriculture, and local governments cooperating.


UPCOMING EVENTS
In compliance with the Americans with Disabilities Act, N.C. Cooperative Extension or NC State University will honor requests for reasonable accommodations made by individuals with disabilities. Please direct accommodation requests to Mikayla Graham, Mikayla_graham@ncsu.edu, 919-603-1350 or 336-599-1195. Requests can be served more effectively if notice is provided at least 10 days before the event.
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